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Clare Usher-Wilson offers some tips on best practice in English and Welsh divorce cases 

To be clear from the outset: the purpose of this article is not to provide advice to trustees on 
how to act when beneficiary divorce proceedings descend. Trustees will usually need legal 
advice tailored to the specific circumstances – and often may wish to refer to the supervisory 
court of the trust for directions. Even general advice on such matters would be better put 
forward by specialist lawyers. 

Instead, the intention of this article is simply to put forward some practical suggestions as to 
how trustees may put themselves in a position to contribute constructively when two members 
of a discretionary beneficiary class decide to divorce. 

Beneficiaries first 

Judicious trustee cooperation that seeks the swiftest possible resolution to stressful divorce 
proceedings will often also serve the wider interests of the beneficiaries. Proceeding with care 
(particularly with regard to inadvertently submitting to a foreign jurisdiction), trustee 
information may helpfully assist in dispelling potential misconceptions about the nature of the 
trust, e.g. it being seen as more of a ‘personal resource’ to one of the divorcing parties than in 
fact it is. 

First and foremost, the trustee files must be in good order, and examples of the sort of 
disclosures requested to trustees are extensive, and may include: 

• copies of trust deeds; 
• financial statements of trusts and underlying companies; 
• supplemental instruments and letters of wishes; 
• schedules of underlying assets; 
• distribution schedules, including a copy of the actual request (including the identity of 

the requesting party, the reason for the request, and the amount and nature of the 
provision requested), a copy of the response to the request, the amount, nature and 
recipient of the distribution, and, if applicable, the reason given for the refusal. 



Disclosure 

There may be very good reasons to refuse disclosure of some of this information. However, if 
the received opinion is that it would be helpful to reveal the inner workings of the trust to 
emphasise its discretionary nature as a dynastic financial resource, a trustee should be able to 
produce the necessary documents immediately. There will be some considerable 
embarrassment for a professional trustee if any of these documents cannot be located or 
proceedings are held up while financial details are hurriedly pulled together from scratch. 
Internal trustee documents that refer to the settlor as ‘the client’ will not be helpful either. 

As a general administrative principle, communication should always aim to preserve the 
integrity of the trust. Trustees should clearly communicate to their beneficiaries from the 
outset why this approach is in their overall interests. 

We are where we are 

Trustees often adapt to imperfect ‘we are where we are’ circumstances. In non-contentious 
family matters, often the trustee will have communicated trust information more regularly 
with one senior family beneficiary. This would usually have been done not out of a desire to 
conceal the trust from other beneficiaries, but rather on the implicit understanding that the 
immediate family beneficiaries’ interests would be broadly aligned with the family’s financial 
provider. Trustee neutrality in divorce proceedings would normally dictate that this 
information imbalance be readdressed, which under divorce circumstances may cause some 
beneficiary consternation, particularly if wider beneficiary contact (as is generally preferable) 
had never been raised previously. 

As a side point, the information may very well already be in the divorce jurisdiction, making 
it potentially subject to a court subpoena. Uncooperative trustee behaviour in withholding 
trust information will probably be ineffective in concealing information, serving only to 
prolong and increase the overall cost of the divorce. 

On the subject of cost (and, for that matter, possible beneficiary consternation), trustees must 
be prudent in their expenditure of trust funds and thus should engage in rigorous, and ideally 
recorded, scrutiny of legal bills before settling them. 

Finally, there may also be a timing issue between the deadline for the beneficiaries to submit 
their respective Form E disclosures and the trustee receiving court blessing of the proposed 
course of trustee action (including disclosure). Though clearly imperfect circumstances, 
frozen indecision is seldom a constructive trustee response. Rather, trustees should employ 
the tools of pragmatic legal counsel and effective communication that clearly puts the wider 
beneficial interest at the centre of their decisions. 

Conclusion 

Each circumstance involving divorce will clearly be different, but undoubtedly they will 
require complete files, the cracking open and wider reading of which should serve to 
underline the integrity of the trust’s terms, reflected in consistently and equitably applied past 
administration. The time to ensure effectiveness of this is when there are clear blue skies, 
rather than when the storm clouds of divorce are on the horizon. 

 


